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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule References are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned for 2005 a deficiency in petitioners’
Federal incone tax of $8,134 and an accuracy-related penalty
under section 6662(a) of $1,626. 80.

The parties agree that $5,000 of petitioner Vernester O
Johnson’ s i ncone reported on Form 1099-M SC, M scel | aneous
I nconme, from“Red Gum TIC’ is properly reportable on Schedule C
Profit or Loss From Busi ness, rather than as “Wges, salaries,
tips, etc.” online 7 of petitioners’ return. The issues
remai ning for decision! are whether petitioners are:

(1) Entitled to a hone nortgage interest deduction; (2) entitled
to deduct expenses for supplies and | egal and professional
services on Schedule C, (3) entitled to charitable contribution
deductions; and (4) liable for the accuracy-rel ated penalty under
section 6662(a).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. Petitioners resided in

California when the petition was fil ed.

!Adj ustnments to petitioners’ self-enploynment incone and
sel f-enpl oynent i ncone tax deduction are conputational and wll
be resol ved consistent with the Court’s decision. See secs.
1401, 164(f).
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In January 1998 Maury and Pelipa Power, one-third joint
tenants, Trenton and Elvia Shultz, one-third joint tenants, and
Roman Her nandez and Refugi o Perez, one-third joint tenants,
granted a deed to property (property) to Diversified Unlimted,
Inc., doing business as United Investnents (Diversified).

Di versified purchased the property subject to a “First note and
deed of trust” in favor of Knutson Mirtgage Corp. (Knutson)
securing a note of $192, 758. 62.

In January 1998 petitioners entered into an executory
contract for the purchase of the property fromD versified. In
February 1998 the parties entered into an agreenent for the sale
of real property by Diversified. According to the latter
agreenent, petitioners agreed to purchase the property subject to
the first note and deed of trust in favor of Knutson.
Petitioners also agreed to pay Diversified $15,000 by June 15,
1998. Attached to the sale contract is an affidavit in which
petitioners acknow edge “their awareness” that: (a) They are
purchasi ng the property subject to the encunbrance; (b) that
Diversified asks that petitioners assunme the | oan or refinance
the property after a 6-nonth period had expired; and (c) they
will be the “owner of title on record” of the property.

Di versified subsequently issued to petitioners a “CORPORATI ON

GRANT DEED’, and petitioners issued to Diversified a deed of



- 4 -
trust to secure a pronissory note for $10,000 in favor of
Di versifi ed.

The property was used as petitioners’ primary residence.
Petitioners provided as evidence of interest paynents copies of
cashier’s checks drawn on Washi ngton Miutual Bank (VWaMi) to
“Count rywi de” or “Countrywi de Hone Loans”: (a) For $8,709. 23
dated February 3, 2005, bearing the handwitten notation “OCT
NOV, DEC, JAN, F [illegible]” (the space showing the remtter is
bl ank); (b) for $2,095.95 dated March 10, 2005, bearing the
handwitten notation “FEB” (the remtter is listed as Thomas A
Johnson, Jr.); (c) for $13,491.75 dated July 28, 2005, bearing no
notation as to nonth nor the nane of a remtter; and (d) for
$4, 361. 00 dat ed Novenber 9, 2005, bearing no notation as to nonth
nor the nane of a remtter. Petitioners also provided a copy of
a FedEx “tracking update” for a FedEx standard overni ght envel ope
shi pped July 28, 2005, by Vanessa Johnson to Countryw de Home
Loans. Petitioners submtted copies of other checks drawn on
WaMi t hat show that they had made paynments in 2003 and 2004 to
“Quaranty Residential Lending” the |last of which, for $2,185. 77,
was a cashier’s check dated Novenber 22, 2004.

Countrywi de Hone Loans sent a Form 1098, Mbortgage |nterest
Statenent, to Maury and Pelipa Power, “Care of Vernester

Johnson”, reporting paid nortgage interest of $19,457 for 2005.
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New Century Mortgage sent petitioners a Form 1098 reporting paid
nortgage i nterest of $2,476.24 for 2005.

Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
of proving that those determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). 1In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conmm ssioner under section 7491(a). Petitioners
did not present evidence or argunent that they satisfied the
requi renents of section 7491(a). Therefore, the burden of proof
does not shift to respondent.

Mbort gage | nterest Deduction

Section 163(a) allows a deduction for interest paid or
accrued within the taxable year on indebtedness. The
“i ndebt edness” for purposes of section 163 nust, in general, be
an obligation of the taxpayer and not an obligation of another.

&ol der v. Conmm ssioner, 604 F.2d 34, 35 (9th Cr. 1979), affgqg.

T.C. Meno. 1976-150; Smth v. Conm ssioner, 84 T.C. 889, 897

(1985), affd. w thout published opinion 805 F.2d 1073 (D.C. G
1986) .

I ndi vidual s are all owed a deduction for “qualified residence
interest”. Sec. 163(h)(2)(D), (3). Qualified residence interest

includes interest paid to acquire the principal residence of the
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t axpayer or certain indebtedness secured by a personal residence.
Sec. 163(h)(3). Respondent, however, argues that petitioners
have failed to provi de adequate substantiation for their clainmed
nort gage i nterest deduction.

Petitioners have not shown that they were directly |iable on
the nortgages for which they clainmed a nortgage interest
deduction. In fact, the Form 1098 from Countryw de Hone Loans
indicates that the nortgage was in the nanmes of fornmer owners of
an interest in petitioners’ residence, Maury and Pelipa Power.

But section 1.163-1(b), Inconme Tax Regs., provides in pertinent
part: “lInterest paid by the taxpayer on a nortgage upon rea
estate of which he is the |legal or equitable owner, even though
the taxpayer is not directly |liable upon the bond or note secured
by such nortgage, may be deducted as interest on his

i ndebt edness.”

Respondent did not assert that petitioners were not the
beneficial owners of their personal residence, and the evidence
shows that they were the | egal owners of the property. The Court
assunes that the February 3, 2005, cashier’s check to Countryw de
was for the Cctober, Novenber, and Decenber 2004 nortgage
paynments and the January 2005 paynent, and that about one-fourth
of the total was for January 2005 (likely penalty fees woul d have
been included in this apparently late paynent). |[If the January

paynment is added to the March 10, July 28, and Novenber 9, 2005,
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paynments, the total approxi mates the anmount for which Countryw de
issued its Form 1098. The Form 1098 New Century Mortgage issued
reporting $2,476.24 of interest was sent in the nanme of
petitioner Vernester Johnson.

Wil e the financing arrangenents of petitioners’ hone
purchase are | ess than clear, the preponderance of the evidence
| eads the Court to conclude that petitioners were the |egal and
equi tabl e owners of the property and did make nortgage interest
paynments to Countryw de Home Loan and New Century as cl ai med on
their return for 2005.

Schedul e C Expenses

Respondent disallowed petitioners’ deductions of $8,890 for
suppl i es and $6,500 for |egal and professional services because
petitioners neither substantiated the expenses nor showed themto
be ordinary and necessary expenses paid during 2005 in carrying
on a trade or business.

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. GCenerally, no deduction is
al l owed for personal, living, or famly expenses. Sec. 262.
Where a taxpayer has established that he has incurred a trade or
busi ness expense, failure to prove the exact anount of the
ot herwi se deductible item my not always be fatal. Generally,

unl ess precluded by section 274, the Court nay estimate the
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anount of an expense and all ow a deduction to that extent. See

Finley v. Conm ssioner, 255 F.2d 128, 133 (10th Cr. 1958), affgqg.

27 T.C. 413 (1956); Cohan v. Conmm ssioner, 39 F.2d 540, 543-544

(2d Cir. 1930). In order for the Court to estimte the anmount of
an expense, however, there nust be sonme basis upon which an

estimate may be nade. Vanicek v. Comm ssioner, 85 T.C 731, 742-

743 (1985). Wthout such a basis, an all owance woul d amount to

ungui ded | argesse. WIllianms v. United States, 245 F.2d 559, 560

(5th Gir. 1957).

Petitioners clainmd the deductions for supplies and | egal and
pr of essi onal services as expenses that Thomas Johnson paid in
connection with his consulting business. At trial, however,
petitioners offered no evidence to substantiate the deductions.
Since the Court has no basis on which to estimate the expenses,
respondent’s determ nation i s sustained.

Charitable Contributions

Respondent di sallowed for |ack of substantiation
petitioners’ deduction of $2,800 for cash gifts to charity.
Section 170(a)(1) allows a taxpayer to deduct a charitable
contribution only if verified under regul ations prescribed by the
Secretary. The regul ations, which require substantiation of the
t axpayer’s contribution, provide that if a taxpayer nakes a
charitable contribution of noney, the taxpayer shall maintain for

each contribution one of the foll ow ng:
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(1) A cancelled check.

(1i) Areceipt fromthe donee charitable organization
show ng the nane of the donee, the date of the contribution,
and the amount of the contribution. A letter or other
communi cation fromthe donee charitabl e organization
acknow edgi ng recei pt of a contribution and showi ng the date
and anount of the contribution constitutes a receipt for
pur poses of this paragraph (a).

(ii1) I'n the absence of a cancel ed check or receipt
fromthe donee charitable organization, other reliable
witten records show ng the name of the donee, the date of
the contribution, and the amount of the contribution. [Sec.
1. 170A-13(a) (1), Inconme Tax Regs.]

Petitioners allege that their contribution was in cash, and
they did not provide a cancel ed check to substantiate their
contribution. Petitioners provided a copy of a letter dated
Decenber 27, 2005, fromthe “Continentals of Omega Boys and Grls
Club” (Cub) that acknow edged a $2,800 donation but failed to
provide a date for petitioners’ contribution. The letter was
signed by Pelton Stewart, executive director.

Respondent called as a wtness Richard Wight (Wight),
currently president of the board of directors of the C ub.

Wight was al so president during 2005. Wight's duties as
president include reviewing the Cub’s financial information and
selecting and hiring the Club’s “chief professional officer”
(executive director). Wight identified petitioner Thomas

Johnson as havi ng provided vol unteer accounting services for the

Club and as havi ng known or been a “friend” and possibly a
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fraternity brother of Pelton Stewart,? the person who signed
petitioners’ donation letter.

Wight testified that the Club maintained a |ist of donors
on spreadsheets that were updated nonthly by a bookkeeper who
then provided themto the board. Wight, who brought the records
with himto court, testified that neither petitioner was |isted
as a donor of any amount in 2005. Wight further supplied an
exanple of what a letter to a donor would have | ooked like in
2005. Wight testified that the letter petitioners supplied as
substantiation of their alleged donation differs in several
respects fromthe typical donor letter of 2005 and is not
characteristic of a letter that the Cub would have sent to a
donor in 2005.

The Court finds that petitioners’ letter fails to neet the
substantiation requirenents of section 1.170A-13(a)(1), Incone
Tax Regs. It is not a receipt as defined by section 1.170A-
13(a)(1)(ii), Inconme Tax Regs., because it does not show the date
of the contribution. The letter does not qualify as “other
reliable witten records” either because it |acks a donation
date. 1In addition, the records of the donee fail to reflect the

fairly sizeable donation petitioners clained and is at variance

2Wight testified that upon the renoval of Pelton Stewart as
executive director in 2006, petitioner Thomas Johnson notified
Wight by letter that he would no | onger serve as a volunteer to
t he C ub.
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with the formof letters sent to other donors of simlar size
donations in 2005. Accordingly, petitioners are not entitled to
t he cl ai med deducti on.

Section 6662(a) Accuracy-Rel ated Penalty

Section 7491(c) inposes on the Conmm ssioner the burden of
production in any court proceeding with respect to the liability
of any individual for penalties and additions to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001); Trowbridge v.

Comm ssioner, T.C Meno. 2003-164, affd. 378 F.3d 432 (5th Gr

2004). In order to neet the burden of production under section
7491(c), the Conmm ssioner need only nmake a prinma facie case that
i nposition of the penalty or addition to tax is appropriate.

Hi gbee v. Commi ssi oner, supra at 446.

Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for 2005. Section
6662(a) i nposes a 20-percent penalty on the portion of an
under paynent attri butable to any one of various factors,

i ncl udi ng negligence or disregard of rules or regulations and a
substantial understatenent of incone tax. See sec. 6662(b) (1)
and (2). “Negligence” includes any failure to nake a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, including any failure to keep adequate books and records or
to substantiate itens properly. See sec. 6662(c); sec.

1.6662-3(b) (1), Inconme Tax Regs.
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A “substantial understatenent” of incone tax exceeds the
greater of 10 percent of the tax required to be shown on the
return or $5,000. See sec. 6662(d); sec. 1.6662-4(b), Inconme Tax
Regs.

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer’s
position and that the taxpayer acted in good faith with respect
to that portion. The determ nation of whether a taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability for the year. |1d.

Petitioners failed to substanti ate busi ness expense
deductions for supplies and | egal and professional services.
Petitioners also failed to properly substantiate their cash
charitable contributions and to properly report self-enploynment
taxes. They offered no evidence of reasonable cause or good

faith with respect to their treatnment of these itens. The



- 13 -
accuracy-rel ated penalty under section 6662(a) is sustained on
account of negligence.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




